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COUNTER-STATEMENT OF QUESTION PRESENTED 

In the view of counsel for appellee the question presented is: 

Was the lower court correct in directing a verdict for appellee at the 
close of appellant 1 s opening statement, the court having followed the settled 
doctrine that a municipality cannot be held liable for flood damages attributed 
to an insufficiency in the plan of sewers for storm-water drainage. 
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In The 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 13,126 


EVA C. BOOTH, 

Appellant, 

v. 

DISTRICT OF COLUMBIA, 

a Municipal Corporation, 

Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


SUMMARY OF ARGUMENT 

A municipality is not liable for the consequences of its failure to 
provide a storm water sewer system of sufficient capacity to drain rain 
water from a public street - nor is it responsible for damages occasioned 
by the action of surface water. 

ARGUMENT 

The District of Columbia is not Liable to Respond 
iiTPamages for Failure to Provide A Storm Water 
Sewer System of Sufficient Capacity to Immediately 
Carry Off All Rain Water on a Public Street 


Appellant’s case against the District of Columbia, as set forth in her 
complaint and opening statement, is obviously based upon the alleged negli¬ 
gence of the District of Columbia in failing to construct a storm water sewer 


of sufficient capacity to carry off a large quantity of rain water which had 
been caused to accumulate on a public street by a sudden violent rain storm. 
Appellant did not allege or offer to prove any defective condition of the sewer. 

It is well established that whether or not a municipality shall provide 
surface water drainage facilities, and the kind and size thereof, is a matter 
to be determined by the municipal authorities charged with that responsibility. 
It is a function legislative in character. Neither the failure to provide 
drainage facilities, nor the providing of a drainage system of insufficient 
size or capacity will give rise to civil liability on behalf of the municipality. 
As was said by the Supreme Court in a previous case involving the District 

I 

of Columbia: 

"The duties of the municipal authorities, in adopting a 
general plan of drainage, and determining when and where 
sewers shall be built, of what size and at what level, are of 
a quasi-judicial nature, involving the exercise of deliberate 
judgment and large discretion, and depending, upon consi¬ 
derations affecting the public health and general convenience 
throughout an extensive territory; and the exercise of such 
judgment and discretion, in the selection and adoption of 
the general plan or system of drainage, is not subject to 
revision by a court or jury in a private action for not sufficiently 
draining a particular lot of land. " 

Johnston v. District of Columbia , 118 U. S. 19, 21 
30 L. ed. 75, 76, 6 Sup. Ct. Rep. 923, 924 

.The duty of the District of Columbia as respects the lighting of its 
streets and the adequacy of such lighting is in many ways analogous to its 
duty as respects surface water drainage facilities and the adequacy thereof. 

In Wolf v. District of Columbia, 21 App. D. C. 464, 474, affirmed 196 U. S. 
152, plaintiff claimed, among other things, that the District of Columbia was 
liable for insufficiently lighting a street and sidewalk. This Court said: 
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"Money is annually appropriated by Congress for 
lighting the streets of the city; but whether such 
appropriation be sufficient or insufficient, the courts 
cannot determine; nor can they determine how the 
lights shall be distributed through the city; or how 
any particular street or section of a street shall be 
lighted, whether by a few or many lights, or whether 
by gas or electricity. These are matters that are 
confided exclusively to the judgment and discretion 
of the municipal authorities." 

The sufficiency of available funds for street-lighting and for drainage 
projects is controlled by the local legislature—the Congress of the United 
States. Within the funds provided, the municipal authorities exercise their 
rightful discretion in judging how, where, and in what manner, over an 
extensive area, the monies shall be expended. Indeed, in many instances, 
as this Court is aware, the Congress not only appropriates the funds, but 
specifies a particular undertaking to which they shall be applied. 

From the fact that appellants principal argument deals with the 
inadequacy of the drainage system, it is apparent that he asks this Court to 
hold, in effect, that it is negligence for a municipality to partially alleviate 
an existing drainage problem. A ruling such as appellant asks could 
materially affect determinations regarding future public works. It cannot, 
in logic, be contended that a municipality is liable if its discretionary act 
only partially alleviates a particular problem and that it is not liable if it, 
in its discretion, ignores the existence of the problem. Such a holding, of 
necessity, would include postponements of needed projects until sufficient 
monies were available to cope with the entire problem and would eliminate 
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the discretion which is presently reposed in the appellee. Indeed, as regards 
storm-water sewers, the Commissioners of the District of Columbia might, 
if appellants contention is the law, never build such a sewer unless money is 
available to construct one large enough to take care of a run-off of water many 
times the immediately foreseeable amount and one large enough to carry off 
that rate of flow during a veritable cloudburst. 

A Municipality Is Not Responsible For Damages 


Occasioned By The Action Of Surface Water 


It has long been established that surface water is a common enemy. 

Absent an allegation or offer of proof by appellant that the municipality 
caused injury or damage to her by some positive act, or that surface water 
drainage facilities were negligently constructed or permitted to fall into 
disrepair, appellee cannot be held liable for damage caused by surface water. 
Appellant does not contend that appellee created or maintained a condition in 
a public street which did not previously exist by reason of the operation of 
natural forces. Appellants sole contention is that the appellee created and 
maintained a system of storm-water sewers for surface water drainage which 
proved to be inadequate. 

But appellee was under no obligation to provide any drainage facilities 
for surface water, 38 Am. Jur. §638, pp 343-344, and certainly, therefore, it 
cannot be held responsible for damages arising by reason of the inadequacy of 
the drainage facilities which it did provide. Johnston v. District of Columbia , 
supra; 38 Am. Jur. §639, pp 344-345. 


- 4 - 


A 




The District is not an insurer of the safety of travelers upon its 
streets, and in order for appellant to recover she must show that her 
injuries resulted from a defective condition which was caused by the negli¬ 
gence of the appellee. District of Columbia v. Woodbury , 136 U. S. 450. 
Appellant made no offer to show that surface water of flood proportions 
existed at the location in question by reason of any defective condition of 
the street or by reason of any defect in the drainage system. Appellant’s 
contention that reasonable care was not exercised to maintain the roadway 
in a reasonably safe condition is therefore nothing more than an attempt to 
confer upon the District the status of an insurer of the safety of individuals 
against the forces of nature. 

Authorities Cited by Appellant are not Controlling . 

The cases cited by appellant to support her theory of liability are 
distinguishable on their facts and in most instances are in accord with the 
holding in Johnston v . District of Columbia , supra . 

Thus in Geuder, Paeschkefc Frey Co . v. Milwaukee, 147 Wise. 491, 
133 N. W. 835, 840, cited in appellant’s brief at page 4, the Court said: 

’’The issue of whether the sewer was sufficient in 
size for the service put upon it was submitted, found in 
the negative, and that such defect was a proximate cause 
of the injury. In this, the court seems to have overlooked 
the settled doctrine that, if a municipality, acting reasonably , 
adopts a plan of sewage, including the size, form and character 
generally of the conduits, and executes the same, it is immune 
for consequences inherent in the plan itself, including the 
proposed method of construction. " (Underscoring supplied) 


The language quoted by appellant from the above opinion deals with a 
defective sewer system. There was no offer of proof in the instant case 
that appellee* s storm sewers were not functioning efficiently within the limits 
of their capacity. In the above case, the court was principally concerned 
with a bursted sewer. In the present case no such consideration exists. 

Siefert v. City of Brooklyn, 101 NY 136, 4 N. E. 321, involved a 
factual situation foreign to the facts in this case. There, the City of 
Brooklyn was held responsible for property damages proximately caused by 
its own act in connecting new lateral sewers to a main trunk line and thereby 
increasing the evil flowing from the defects in the original plan. The Court, 
in quoting Dillon on Municipal Corporations, recognized the rule of non¬ 
liability in cases involving a plan of drainage improvement and at p 326, said: 

rt Dill. Mun. Corp. §1051, lays down the rule where 
the injury is occasioned by the plan of the improvement, 
as distinguished from the mode of carrying the plan into 
execution, that there is not ordinarily, if ever, any 
liability; ***** 

The facts asserted in appellant's opening statement at the trial will 
not support a conclusion that any act of the appellee was the proximate cause 
of plaintiff’s alleged injury and damage. To the same effect was Ahrens v. 
City of Rochester , 90 NYS 744, cited at page 6 of appellant's brief which 
dealt with comparable facts and the court specifically held it to be a case 
within the principle adopted and applied in the Siefert case. 

In City of Macon v. Macon Paper Co. , 35 Ga. App. 81, 132 S. E. 136, 
the Court was concerned with a change in building and roadway paving condi- 



tions by reason of which sewers became inadequate for the drainage of 
surface water. In the instant case, plaintiff made no offer to show that 
changed surface conditions had any bearing upon the meandering of surface 
water or if so that liability could be imposed upon the District for conse¬ 
quential damages resulting from such changed surface condition. Aside 
from the inapplicability of City of Macon, supra, to the facts here presented, 
it is interesting to note that the Court of Appeals of Georgia in Foster, et al. 
v. Mayor and Aldermen of City of Savannah, 48 S. E. 2d 686, held that the 
City was performing a governmental function in maintaining a sewage-drainage 
system and was not responsible in damages for failing to remove obstructions 
from the sewer system even though it had notice of said obstructions. How¬ 
ever, this holding of non-liability for failure to remove a known obstruction 
from a city sewer is contrary to the weight of authority in this jurisdiction 
and elsewhere. 

The cases of Tate v. St. Paul, 56 Minn. 527, 58 N. W. 158, and 
Louisville v. Leezer, 143 Ky. 244, 136 S. W. 223 (App. Br. p 7) as does 
Siefert, supra, stand for the proposition that damages occasioned by the 
direct acts of municipal authorities which would not otherwise have occurred 
are compensable. The record in this case is devoid of any offer to prove 
that plaintiffs alleged injury and damage was caused by any positive act of 
the municipal authorities. Indeed, appellant 1 s brief suggests to the contrary, 
namely, that the plan of drainage adopted by the District was inadequate to 
cope with an existing drainage problem. 


And appellant can derive no comfort from City of Birmingham v. 

Crane, 175 Ala. 90, 56 So. 723. In that case the Court held the City of 
Birmingham liable for the death of a child who stepped into a three or four 
foot deep artificial drainage ditch which the city had constructed immediately 
adjacent to a public sidewalk for the purpose of channelling accumulated 
surface water in great volume and force toward an unguarded sewer pipe 
opening. When the child stepped from the sidewalk into the open artificial 
sewer ditch the current carried him into the unguarded sewer pipe and he 
was drowned. 

Here there is nothing in the record to indicate that appellee maintained 
and controlled any dangerous instrumentality on public space. Not only are 
the facts in the above case distinguishable from the instant case, but the 
law of this jurisdiction as established in the Johnston case supra is at 
variance with the Alabama decision. 

From an examination of the opening statement, it is apparent that 
appellant 1 s alleged injury was not proximately caused by any positive act 
of negligence by appellee, nor by appellee T s failure to perform a duty which 
is imposed upon it by law. The opening statement is based on but one theory 
of alleged negligence, and that is that the municipality's drainage system was 
not of sufficient capacity to completely eliminate a surface water problem 
which caused flooding at a specific area in the District of Columbia. Under 
the circumstances, Johnston v. District of Columbia , supra , is controlling 
on the question of appellee's liability for any injuries or damages which 
appellant may have sustained. 



- 8 - 


CONCLUSION 


The lower court was correct in granting appellee 1 s motion for a 
directed verdict at the close of the opening statement and its judgment 
should, therefore, be affirmed. 

Respectfully submitted, 

VERNON E. WEST, 

Corporation Counsel, D. C., 

CHESTER H. GRAY, 

Principal Assistant Corporation 
Counsel, D. C., 

MILTON D. KORMAN, 

Assistant Corporation Counsel, D. C., 

HUBERT B. PAIR, 

Assistant Corporation Counsel, D. C., 

LYMAN J. UMSTEAD, 

Assistant Corporation Counsel, D. C., 

Attorneys for Appellee, 

District Building, 

Washington 4, D. C. 
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No. 13,126 

APPELLANT’S STATEMENT OF QUESTION PRESENTED 

The question is whether, in an action against the District of Columbia, 
(plaintiff’s) Appellant’s opening statement to the jury is sufficient to estab¬ 
lish a cause of action, based first upon the failure of the District of Colum¬ 
bia to repair or correct a drainage system so inadequate as to permit the 
accumulation of water in the streets during rainfall to reach such flood 
proportions so as to constitute a nuisance which inadequacy, with resulting 
floods, had been clearly demonstrated, and was well known to the District 
of Columbia authorities; and second, upon the failure of the District to use 
reasonable care to keep its streets in a reasonably safe condition. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,126 


EVA C. BOOTH, 


Appellant 

v. 

DISTRICT OF COLUMBIA, 

A Body Corporate, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States District Court 
for the District of Columbia entered for the Appellee, (defendant below) 
granting appellee f s motion for a directed verdict on Appellants (plaintiff 
below) opening statement. This Court has jurisdiction based upon Section 
1291 Title 28 of the United States Code. 

STATEMENT OF THE CASE 


The plaintiff, Eva C. Booth, filed a complaint against the defendant, 
District of Columbia, alleging that on August 3, 1951 she was driving her 
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automobile in a southerly direction on Fourth Street at its intersection with 
Ingraham Street, N. W. at which time it commenced to rain in such a man¬ 
ner that the accumulated rainwater created a flood at said intersection; 
that the flood caused her automobile to float with the rapid current from 
Fourth Street against a telephone pole on the south side of Ingraham Street; 
that she attempted to get out of the automobile as the water continued to 
rise but was caught in the door by the force of the flood waters; that while 
so trapped she became unconscious; a police sergeant saw her plight and 
swam out to the automobile and released her; that the police sergeant lost 
his grip on plaintiff as a car floated down on him and she floated with the 
current toward a sewer opening at Fifth Street; that the police sergeant 
swam out into the flooded street and hauled plaintiff to a place of safety, 
where he applied artificial respiration and revived plaintiff. 

In his opening statement to the jury Appellants (plaintiff 1 s) attorney 
stated that M this flood water poured down this intersection whenever there 
is a rainfall, and depending upon the size of the rainfall, that is the size 
of the flood, and that the District of Columbia well knew that this situation 
existed", and that plaintiff was proceeding on two theories of negligence; 
first, that although the District of Columbia authorities knew that at times 
of rain fall this street intersection became flooded, they negligently failed 
to correct this situation and that by this failure they maintained a nuisance 
which they failed to abate, and secondly, that it was the duty of the Dis¬ 
trict of Columbia to use reasonable care to keep its streets in a reason¬ 
ably safe condition and that they negligently failed so to do in this instance. 

That at the conclusion of this opening statement the defendant's at¬ 
torney moved the Court for a directed verdict and this motion was there¬ 
upon granted by the Court. 



STATEMENT OF POINTS 


The Trial Court erred in granting appellee’s (defendant’s) motion for 
a directed verdict since the plaintiff’s opening statement showed a valid 
cause of action against the defendant (appellee). 


SUMMARY OF ARGUMENT 

The District of Columbia is liable for damages to Appellant, first, 
because of its failure to repair or correct its drainage system at 4th & 
Ingraham Streets, N. W., which was so inadequate as to permit the accum¬ 
ulation of water in the streets during rainfall to reach such flood propor¬ 
tions as to constitute a nuisance, which inadequacy and resulting floods 
was well known to Appellee; and, secondly, because of Appellee’s failure 
to use reasonable care to keep its said streets in a reasonably safe condi¬ 
tion. 


ARGUMENT 

The opening statement of plaintiff clearly showed that the drainage 
system designed and installed to carry off accumulated rain water at the 
intersection of Fourth & Ingraham Streets, N.W. is wholly inadequate for 
such purpose, that because of such inadequacy the accumulated surface 
rain water creates floods to such an extent that it results in a nuisance 
and places the streets in an unsafe and dangerous condition as was clearly 
demonstrated by the incident involving appellant. 

The opening statement also points out that this condition was well 
known to the municipal authorities. The defendant’s motion for a directed 
verdict accordingly admitted all of these facts. 
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The Appellee relied upon the case of Johnston vs. the District of 
Columbia , 118 U. S. 19; 30 L. Ed. 75. The Johnston case was instituted 
upon the theory that the general plan of drainage adopted by the District 
of Columbia was defective. The U. S. Supreme Court in that case merely 
held that 


’’the exercise of such judgment and discretion, in the 
selection and adoption of the general plan or system 
of drainage, is not subject to revision by a Court or 
jury in a private action for not sufficiently draining 
a particular lot of land. ’’ 

We note however that the Court in the Johnston case continued to say as 
follows: 


’’But the construction and repair of sewers, accord¬ 
ing to the general plan so adopted, are simply min¬ 
isterial duties; and for any negligence in so construct¬ 
ing a sewer, or keeping it in repair, the municipality 
which has constructed and owns the sewer may be 
sued by a person whose property is thereby injured. ” 

One theory on which appellant is proceeding is negligence in failing 
to correct or repair a known defective drainage system after it has been 
demonstrated to be so faulty as to constitute a nuisance and render the 
streets unsafe and dangerous. The present case is accordingly distin¬ 
guishable from the Johnston case. 

As was stated in the case of Geuder, Paeschke & Frey Co. vs. Mil ¬ 
waukee , 147 Wise. 491, 133 N.W. 835 - 

”True, if upon executing a plan of sewage and 
the system being put in operation proves defective, 
endangering private rights, the duty arises to exer¬ 
cise ordinary care to remedy the matter, and failing 
to perform such duty may be actionable. ” 

This distinction was also pointed out in the leading case of Seifert 
vs. City of Brooklyn, 101 NY 136, 4 N. E. 321 where the Court said: 
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"We are also of the opinion that the exercise of 
a judicial or discretionary power by a municipal cor¬ 
poration which results in a direct and physical injury 
to the property of an individual, and which from its 
nature is liable to be repeated and continuous, but is 
remedial by a change of plan, or the adoption of pru¬ 
dential measures, renders the corporation liable for 
such damages as occur in consequence of its continu¬ 
ance of the original cause after notice, and an omission 
to adopt such remedial measures as experience has 
shown to be necessary and proper (Wood’s law of nuis¬ 
ances 75). While in the present case the Corporation 
was under no original obligation to the plaintiff or other 
citizens to build a sewer at the time and in the manner 
it did, yet, having exercised the power to do so and 
thereby created a private nuisance on his premises, it 
incurred a duty, having created the necessity for its 
exercise, and having the power to perform it, of adopt¬ 
ing and executing such measures as should abate the 
nuisance and obviate damage. M 

In the case of Birmingham vs. Crane , 175 Ala. 90; 56-S-723, it ap¬ 
pears that water accumulated and stood over a roadway and sidewalks fol¬ 
lowing a heavy rainfall. It also appears, that on previous occasions, a 
like condition had frequently followed heavy rains. The Court in holding 
that the City of Birmingham was liable for the death of a child caused by 
its failure to keep the streets in a reasonably safe condition stated as fol¬ 
lows: 


"The defendant was under no obligation to provide 
an artificial under ground system of sewers. But, hav¬ 
ing undertaken to provide such a system, it was defen¬ 
dant’s duty to see that a proper system was provided - 
one that would not leave the street in a dangerous con¬ 
dition. The question, then, for decision was whether 
under the conditions shown the accumulated water, or 
the accumulated water in connection with the unguarded 
sewer, sufficiently evidenced negligence on the part of 
the Municipal authorities in the discharge of their duty 
to keep the street in a reasonably safe condition for the 
use of those who had occasion to pass along it for busi¬ 
ness or pleasure. This was an ordinary question of fact 
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for the jury’s determination, and no witness, however 
expert could properly be permitted to usurp the func¬ 
tions of the jury by expressing his opinion on the sub¬ 
ject, for all the elements to be considered in deter¬ 
mining the question at issue were open to the common 
understanding of the jury whose duty it was to draw the 
conclusion. " 

In the case of Ahrens vs. City of Rochester , 90 NYS-744 the Court 
said as follows: 

"The complaint further alleges that the city has, 
during the past six years or more, had repeated notice 
of the conditions described and that the injury to the 
plaintiffs property is liable to be repeated and contin¬ 
uous, but is remediable by a change of the plan of the 
sewer, or by the adoption of prudential measures .... tT 
.... "The complaint is sufficient. " 

It appears that the current trend is to hold municipalities liable for 
actions of the nature involved in the present case. Thus in Dillon on the 
law of Municipal Corporations 5th Ed. Section 1739 at page 3050 it is 
stated as follows: 

"We now add that the later cases tend to strongly 
establish, and may, we think, be said to establish, and 
in our judgment rightly to establish, that a city may be 
liable on the ground of negligence in respect of public 
sewers, solely constructed and controlled by it, where 
by reason of their insufficient size, clearly demonstrated 
by experience, they result under ordinary conditions in 
overflowing the private property of adjoining or connect¬ 
ing owners with sewerage and that the principle of ex¬ 
emption from liability for defect or want of sufficiency 
of plan does not, as more fully stated below, extend to 
such a case." 

In the case of City of Macon vs. Macon Paper Co ., 35 Ga. Ap. 81- 
85, 132 S.E. 136, the Court stated: 
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"Although a system for the drainage of surface 
water from the streets of a city may be sufficient for 
that purpose at the time of its installation, yet where, 
by reason of changed conditions, due to the erection of 
buildings which shed water into the streets, and to the 
construction of pavements in the streets, both of which 
prevent the natural seepage of surface water into the 
ground and thereby concentrate and augment the volume 
of water flowing through the streets, the drainage sys¬ 
tem becomes inadequate to carry off water accumulating 
in the streets from an ordinary rainfall, by reason of 
which condition the water precipitated into the streets 
during a rainfall is not drained with sufficient rapidity 
to prevent its overflowing upon adjoining premises, and 
where the situation is known to the city, its maintenance 
thereafter by the city constitutes a nuisance, and the city 
may be liable for resulting damage therefrom to adjacent 
property owners. " 

To the same effect we cite the following cases: 

Tate vs. St. Paul , 56 Minn. 527; 58 N. W. 158 
Louisville vs. Leezer , 143 Ky. 244; 136 SW 223 

The District of Columbia is of course under duty to use reasonable 
care to keep its streets in a reasonably safe condition. Elliott vs. District 
of Columbia , 82 U.S. App. D. C. 64, 160 F 2d 386. 

D.C. vs. Woodbury, 136 US 450, 34 L. Ed. 472 

CONCLUSION 


For the reasons set forth above, the Appellant respectfully submits 
that the judgment of the Trial Court should be reversed and remanded. 

Respectfully submitted, 

MILTON DUNN 
L IRWIN BOLOTIN 

424 - 5th Street, N. W. 

Washington, D. C. 

Attorneys for Appellant 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


8 [ Filed Jul 9, 1953] 

Eva C. Booth 
5324 - 4th St. N. W. 
Wash. D. C., 

VS 

District of Columbia, 
a body corporate 
c/o District Building 
Washington, D. C., 


Plaintiff 


) 

) C. A. No. 3124-' 53 

) 


) 


Defendant ) 

COMPLAINT FOR NEGLIGENCE 
(FAILURE OF DEFENDANT TO PROVIDE ADEQUATE 
STORM SEWERS AND SAFE STREETS) 

1. Plaintiff, Eva C. Booth, is a citizen of the United States, a res¬ 
ident of the District of Columbia, and defendant, District of Columbia, a 
body corporate, is a municipal corporation and the amount in controversy 
is more than $3000. 00 exclusive of interest and costs and this Court has 
jurisdiction by virtue of the Code of laws for the District of Columbia. 

2. At all times herein mentioned, defendant was under the duty of 
installing, maintaining and repairing the storm sewers and streets and 
sidewalks within the said District of Columbia. 

3. That it was the duty of the defendant to use ordinary care in the 
installation, repair, and maintenance of the said storm sewers, streets 
and sidewalks. 

4. That defendant well knew for a long period of time that the sewers 
at the intersections of Ingraham Street with 4th Street and 5th Streets N. W. 
were inadequate to properly carry off excessive rain waters from the streets 
and sidewalks and well knew that at such times the streets and sidewalks 


became flooded in times of heavy rainfall; and negligently and carelessly 
failed to provide adequate sewers to carry off said water, so that on Au¬ 
gust 3, 1951, while plaintiff was driving her said automobile at the inter¬ 
section of 4th & Ingraham Streets, N. W., a heavy rainfall occurred and 
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the streets became flooded as a result of the inadequate storm sewers. 

As a result of the flood plaintiff's automobile was carried by said flood 
9 waters down Ingraham Street in the direction of 5th Street, N. W. 

until it hit an obstruction; that plaintiff attempted to leave said automobile 
but the flood waters forced the door against plaintiff's right hand and ankle, 
pinning plaintiff in said automobile where she remained until she was re¬ 
leased by the police authorities; that the said police authorities attempted 
to carry plaintiff to a place of safety but the said officer lost his hold 
upon plaintiff and she floated unconscious down Ingraham Street for nearly 
a city block where she was rescued by the police authorities. 

5. By reason of the negligence above mentioned plaintiff was hos¬ 
pitalized and contracted pneumonia, suffered great physical pain and men¬ 
tal pain and anguish, that plaintiff's right ankle is permanently injured and 
plaintiff's right hand is permanently injured; that plaintiff suffered damage 
to her said automobile in the sum of $125. 00 and lost salary in the sum 

of $429.00, all to plaintiff's great damage in the sum of $50, 554.00. 

6. That on October 4, 1951 plaintiff duly notified the Commission¬ 
ers of the District of Columbia of plaintiff's injury and loss as required 
ty law. 

Wherefore plaintiff demands judgment against defendant in the sum 

of $50, 554. 00 plus interest, besides costs. 

(Signed) Milton Dunn 

Attorney for Plaintiff 
505 Colorado Bldg. 

Plaintiff demands trial by jury. 

(Signed) Milton Dunn 

Attorney for Plaintiff 
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ANSWER TO COMPLAINT 
First Defense 

The complaint fails to state a claim upon which relief can be granted. 

Second Defense 

1. Defendant admits that it is a municipal corporation and that the 
amount claimed in this suit exceeds $3,000.00. The defendant is without 
knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations contained in paragraph 1 of the complaint. 

2-3. Defendant says that the allegations contained in paragraphs 2 
and 3 of the complaint are conclusions of law and require no answer, but 
if said allegations be material, the same are denied. 

4. The defendant admits that, at times of excessive rainfall, some 
flooding has occurred, at the location alleged in paragraph 4 of the com¬ 
plaint, that such flooding occurred on August 3, 1951 when storm water 
sewers were taxed beyond their capacity by reason of a heavy rainfall, 
and that the police, on the date alleged, effected the rescue of plaintiff 
from the flash flood then occuring. The defendant denies that it was negli¬ 
gent in failing to provide storm water sewers of sufficient capacity to carry 
off the excessive rainfall which occurred on August 3, 1951 or any such 
excessive rainfall which occurred on other occasions prior to said date. 

The defendant is without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations contained in paragraph 
4 of the complaint. 

11 5. The defendant is without knowledge or information sufficient to 

form a belief as to the truth of the allegations contained in paragraph 5 
of the complaint. 

Further answering the complaint the defendant denies all allegations 
not specifically admitted and denies all acts of negligence attributed to it 
in the complaint. 

Third Defense 

If plaintiff was injured and sustained damages as alleged in the com¬ 
plaint, said injuries and damages resulted solely from plaintiff's negligence. 
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Fourth Defense 

If plaintiff was injured and sustained damages as alleged in the com 
plaint, said injuries and damages resulted from plaintiff's contributory 
negligence. 

Fifth Defense 

The adoption of a general plan of drainage for the District of Colum 
bia is a quasi-judicial function. 

Sixth Defense 

The flooding about which plaintiff complains was occasioned by an 
Act of God. 

(Signed) Vernon E. West 
Corporation Counsel, D. C. 

(Signed) Milton D. Korman 
Assistant Corporation Counsel, D. C. 

(Signed) Lyman J. Umstead 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendant 
District Building 
Washington, D. C. 


[Filed May 9, 1955] 

PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: May 9, 1955 

P's pretrial statement, as amended, adopted. 

Defense counsel agrees that notice of Oct. 4, 1951 being letter of that 
date was received by the Dist. Government. 

P counsel to advise defense counsel within two weeks if any claim is to 
be made for permanent injuries, particularizing the injuries, and with a 
copy of doctor's report to defendant. 

D's pretrial statement, adopted. 

Stipulated: Weather Bureau, without formal proof, subject 

to materiality and relevancy 


/S/ Milton Dunn, Attorney for plaintiff 

/S/ Lyman J. Umstead, Attorney for defendant 


/S/R. B. Keech 
Pretrial Judge 
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[Filed May 9, 1955] 

14 PRE-TRIAL STATEMENT OF PLAINTIFF 

On August 3, 1951 plaintiff was driving her automobile at 4th & Ingra¬ 
ham Sts. N. W., D. C. and at which time a heavy rainfall occurred and 
the streets became flooded. Plaintiff attempted to leave her automobile 
but the force of the flood caught her hand and leg in the door of the car. 

A police officer released her but lost his grip on her and she floated under 
water for nearly a block when the police officer, running along the bank, 
spotted her and swam out and dragged her ashore. Plaintiff was hospital¬ 
ized, contracted pneumonia, suffered considerable physical pain and men¬ 
tal pain and anguish. Her right ankle and right hand are permanently in¬ 
jured and her right leg is permanently scarred. [ handwriting illegible] 
Plaintiff lost salary in the sum of $429. 00 being the difference between 
what she was earning and the compensation which she received from her 
employer while injured [13 weeks at $33 wk]. Plaintiff’s automobile was 
damaged but the insurance company paid all but $125. 00 in damages. 

STATEMENT OF CONTENTIONS AS TO THE LAW 
Defendant, well knowing that the storm sewers on Ingraham Street 
at 4th and 5th Sts. N. W. were inadequate to carry off excessive rain wa¬ 
ters negligently and carelessly failed to remedy this situation after many 
years of notice and as a result plaintiff nearly drowned in the flood created 
by heavy rainfall, [handwriting illegible] 

Defendant owed a duty to plaintiff to use reasonable care to keep the 
streets and sidewalks in a reasonably safe condition but the defendant, 
knowing for many years that the storm sewers above mentioned were inade¬ 
quate to carry off excessive rain falls and that in time of heavy rainfall the 

15 streets became flooded, negligently and carelessly failed to take the 
necessary steps to make the streets and sidewalks safe. 

Respectfully submitted, 

(Signed) Milton Dunn 

Attorney for Plaintiff 

I certify that I have this 4th day of May, 1955 mailed copy to attorneys for 
defendant, postpaid. 
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[Filed May 9, 1955] 

16 DEFENDANT’S PRETRIAL STATEMENT 

The complaint fails to state a claim upon which relief can be granted. 
The defendant denies that it was negligent in failing to provide storm 
water sewers of sufficient capacity to prevent flooding at the time and 
place in question and says that the flooding which occurred was occasioned 
by an act of God. Defendant asserts that a determination of when and where 
sewers shall be built, of what size and at what level, are quasi judicial 
functions to be performed by the municipal authorities, and said determin¬ 
ation is not subject to revision by a court or jury in a private action for 
not providing sufficient drainage facilities. 

Defendant says that if plaintiff sustained any injury or damage, said 
injury or damage was occasioned by her own negligence, or her contribu¬ 
tory negligence in attempting to use a flooded roadway. 

(Signed) Lyman J. Umstead 
i Assistant Corporation Counsel, 

D. C. 

Attorney for Defendant 

(CERTIFICATE OF SERVICE) 


[Filed Dec. 12, 1955] 

17 Directed VERDICT AND JUDGMENT 

This cause having come on for hearing on the 12th day of December 
1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: 

Mrs. Marie B. Bradford Henry G. Badger 

Stephen E. Carnegie Mrs. Edith L. Brooks 

Morris R. Grane Harry A. Reineas 

Mrs. Rose L. Murphy Nelson L. Smith 

Miss Ruth S. Smith Frank J. Nolan 

Mrs. Selma S. Mitchell Henry T. Garringer 
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who, after having been duly sworn to well and truly try the issues between 
Eva C. Booth, plaintiff and District of Columbia, defendant and after this 
cause is heard and given to the jury in charge, they upon their oath say 
this 12th day of December, 1955, that they find for the defendant against 
said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and re¬ 
cover of plaintiff his costs of defense. 

By direction of HARRY M. HULL, Clerk 

Judge F. Dickinson Letts By Raymond D. Clark, 

Deputy Clerk. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed Jan. 4, 1956] 

EVAC. BOOTH, 


Plaintiff 


vs. 


Civil Action No. 3124-53 


DISTRICT OF COLUMBIA, 

Defendant 

December 12, 1955 

The above-entitled case came on for trial at 10 o’clock a. m., on 
Monday, December 12, 1955, in the United States District Court for the 
District of Columbia, in the Court House, at Washington, D. C. 

BEFORE 

HONORABLE F. DICKINSON LETTS, Judge of the United States 
District Court for the District of Columbia, and a jury. 

APPEARANCES: 

MILTON DUNN, Esquire, and IRWIN BOLOTIN, Esquire, on behalf 
of the plaintiff; and 

LYMAN UMSTEAD, Esquire, and WILLIAM PAVIS, Esquire, 
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Assistant Corporation Counsels, on behalf of the defendant. 

******** 

2 OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 

MR. DUNN: May it please Your Honor and ladies and gentlemen of 
the jury: We expect to show you on behalf of the plaintiff, Eva C. Booth, 
that on August 3, 1951, she was driving her automobile south on 4th Street 
at or near the intersection with Ingraham Street, Northwest, at which 
time the rains had started to fall about the time she was getting into her 
car, flooded her engine, and floated her car down 4th Street to Ingraham, 
around the corner with the current, on Ingraham, to a telephone pole, I 
believe, on the south side of the street. 

That she attempted to open the door to get out of the car as the water 
was rising around her car, and in so doing, the water had forced the door 
against her hand and her ankle, badly crushing her right hand and injuring 
her ankle and her knee. 

As she was trapped there, she became unconscious. She was res- 

3 cued by a sergeant of the Metropolitan Police Department, who 
swam out to the car and released her from the door, but then lost his grip 
upon her as a car was floating down the stream, or whatever you call this 
water, and he ran to the bank, which was higher than the street or side¬ 
walk level, and he ran to the corner of 5th Street and Ingraham, where 
the sewer opens up to take this water, and he saw her floating unconscious 
near the sewer, whereupon he swam out and grabbed her and hauled her 
to shore and applied artificial respiration, and an ambulance was called, 
and she was taken to Emergency Hospital. 

She contracted as a result of this flood water in her lungs pneumonia, 
which is, of course, quite common under those circumstances, and she 
was injured about this hand permanently, as you will see. She still has this 
injury to her ankle, and she lost $125 in damages, being the difference be¬ 
tween the damage to her car and what the insurance company paid, so that 
she is out of pocket $125. 

She lost salary in the sum of $429, which is the difference between 
what the telephone company continued to pay her during the approximately 
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13 weeks and a few days she was out of work until she was able to return 
and what she would have earned had she beem employed. 

We expect to show you and we think that you will find that these flood 

4 waters poured down this intersection whenever there is a r ainfa ll, 
and depending upon the size of the rainfall, that is the size of the flood, 
and that the District of Columbia well knew that this situation existed. 

We are proceeding on two theories of negligence. First, that al¬ 
though they knew that any time of rainfall this street became flooded, they 
negligently and carelessly failed to do anything about it, and as a result — 

MR. UMSTEAD: Your Honor, I think he is making an argument to 
the jury at this point, rather than what his case will be. 

MR. DUNN: I am merely stating -- 

THE COURT: Well, I have no objection. Go ahead. 

MR. DUNN: The theory being that the — 

THE COURT: Make that part of it brief. 

MR. DUNN: Yes, sir. 

The theory being that the District of Columbia has maintained a 
nuisance which they failed to abate, and the second ground of our action 
is that it is the duty of the District of Columbia to use reasonable care to 
keep its streets in a reasonably safe condition, and they negligently and 
carelessly failed to do this, and so the plaintiff was injured and damaged. 

If we prove these facts, we hope you will render a finding for the 
plaintiff, for not only the damages in out of pocket expenses, but for her 

5 pain and suffering and worry that she has had as a result of this. 

Thank you. 

THE COURT: Mr. Umstead. 

MR. UMSTEAD: May we approach the Bench, Your Honor? 

(Thereupon counsel approached the Bench and a discussion was 
had, after which the jury was excused from the courtroom by the Court, 
and counsel resumed their places in the courtroom and the following occur¬ 
red:) 

THE COURT: Mr. Umstead. 

MR. UMSTEAD: Your Honor, firstly, I would like to say that I am 
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making a motion at this time for a directed verdict in favor of the Dis¬ 
trict of Columbia. 

(Thereupon counsel argued the motion to the Court, at the conclusion 
of which the Court granted the motion for a directed verdict in favor of the 
defendant, the jury returned to the courtroom, and the following occurred:) 

THE COURT: The alternate jurors will now be excused. You may 
return to the jury Lounge, please. 

Now, let me say to the jury that in the opinion of the Court counsel 
for plaintiff in his opening statement has failed to state a case which will 
support a verdict and judgment against the defendant. That being so, it 
becomes my duty to take the responsibility of decision, and I do that by 
6 asking the jury to arise and upon the responsibility and at the dir¬ 

ection of the Court to find your verdict for the defendant. 

THE DEPUTY CLERK: Members of the jury, your verdict in this 
case is for the defendant, the District of Columbia, by direction of the 
Court, and so say you each and all? 

THE JURY: It is. 

THE DEPUTY CLERK: The jury is excused at this time to return 
to the jury lounge. 

(Thereupon the trial was concluded.) 



